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State v. Covey:
Nebraska Supreme Court
Distinguishes Criminal Impersonation
from False Reporting
by Justin R. Herrmann

Introduction
In State v. Covey, the Nebraska Supreme Court distinguished the criminal offenses of false reporting in violation
of Neb. Rev. Stat. § 28-907(1)(a)—a class I misdemeanor—
and criminal impersonation in violation of Neb. Rev. Stat. §
28-638(1)(c)—a class IV felony for a first offense, a class III
felony for a second offense and a class II felony for any third
or subsequent offense—by holding that the crime of criminal
impersonation in violation of Neb. Rev. Stat. § 28-638(1)(c)
requires a person to knowingly provide false personal identifying information or a false personal identification document to
a court or a law enforcement officer with said false personal
identifying information or document being capable of identifying
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a specific and real human being, as opposed to a fictitious person.1
The decision was a 4-3 split, with Justices Connolly, MillerLerman and Wright joining Justice McCormack’s majority
opinion, and Justice Stephan and Chief Justice Heavican joining Justice Cassel’s dissenting opinion.

Facts of the Case
James R. Covey was approached by a law enforcement
officer who was investigating a citizen report of a man possibly
selling stolen goods out of the trunk of his vehicle. When the
officer asked Covey some general questions, Covey falsely told
the officer that his name was “Daniel Jones.” Covey concurrently told the officer his correct birth date. As the officer
was running the name and birth date through his computer
terminal, Covey fled the scene but was later apprehended and
arrested. At the time of booking, Covey truthfully identified
himself as “James Covey.” Covey was charged with criminal
impersonation in violation of Neb. Rev. Stat. § 28-638(1)(c)
and being a habitual criminal.
While the evidence at trial demonstrated that Covey
provided the officer with a false name at the time of initial
questioning, there was no evidence adduced at trial showing
that the name “Daniel Jones” corresponded to an actual person.
At a hearing on Covey’s plea in abatement and a subsequent
motion to dismiss, Covey argued to the trial court that he could
only be convicted of criminal impersonation in violation of
Neb. Rev. Stat. § 28-638(1)(c) if the false name he provided to
law enforcement corresponded to an actual person, as opposed
to a fictitious person. The trial court disagreed with Covey
and overruled his plea in abatement and motion to dismiss.
Ultimately, a jury found Covey guilty of criminal impersonation and he was sentenced to 10 to 14 years of incarceration.
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state v. covey
Covey appealed the conviction and argued on appeal that,
while the crime of false reporting in violation of Neb. Rev.
Stat. § 28-907(1)(a) could apply when a person provides a
law enforcement officer with a false name that does not correspond to a real individual, it was error for the trial court to
convict him of felony criminal impersonation in violation of
Neb. Rev. Stat. § 28-638(1)(c) without any evidence that the
false name corresponded to a real individual. The State, on
the other hand, argued “that the existence of an actual person
who was being impersonated was irrelevant to the charge of
criminal impersonation” and asserted “prosecutorial discretion
in choosing to charge Covey with felony impersonation rather
than misdemeanor false reporting.”2

Statutory Framework
Neb. Rev. Stat. § 28-638(1)(c) states that “[a] person commits the crime of criminal impersonation if he or she … [k]
nowingly provides false personal identifying information or
a false personal identification document to a court or a law
enforcement officer[.]” Neb. Rev. Stat. § 28-636(2) defines
“[p]ersonal identifying information” as “any name or number that may be used, alone or in conjunction with any other
information, to identify a specific person including a person’s
… [n]ame”, but the statute does not define “person” or “specific person” (emphasis added). Neb. Rev. Stat. § 28-636(1)

defines “[p]ersonal identifying information document” as “a
birth certificate, motor vehicle operator’s license, state identification card, public, government, or private employment
identification card, social security card, visa work permit,
firearm owner’s identification card, certificate issued under
section 69-2404, or passport or any document made or altered
in a manner that it purports to have been made on behalf of or
issued to another person or by the authority of a person who did
not give that authority” (emphasis added).
Neb. Rev. Stat. § 28-907(1)(a) states that “[a] person commits the offense of false reporting if he or she … [f]urnishes
material information he or she knows to be false to any peace
officer or other official with the intent to instigate an investigation of an alleged criminal matter or to impede the investigation of an actual criminal matter[.]”

Analysis of the Covey Majority
In the 4-3 decision, the majority opinion ultimately agreed
with Covey, emphasizing the above italicized language from
Neb. Rev. Stat. §§ 28-636 and 28-638, and concluding that
“under the plain language” of those statutes, “a person commits
felony impersonation only by giving law enforcement the personal identifying information of a specific and real individual.”3
The majority opinion authored by Justice McCormack
went on to elaborate and state that, even if the language of the
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state v. covey
relevant statutes was ambiguous, applying the Court’s rules of
construction and the rule of lenity, the result remains the same.
The majority was persuaded by the fact that while “person” is
nowhere defined within chapter 28, article 6, of the Nebraska
Revised Statutes, the article that contains the impersonation
statutes, Neb. Rev. Stat. § 28-109, states: “[f]or purposes of
the Nebraska Criminal Code, unless the context otherwise
requires: ... (16) Person shall mean any natural person and
where relevant a corporation or an unincorporated association”4
(emphasis added). Noting that “[t]he impersonation statutes
… are part of the criminal code” and citing the Black’s Law
Dictionary definition of “natural person” as “[a] human being,
as distinguished from an artificial person created by law”, the
majority concluded that “[t]he definition of ‘person’ found in
§ 28-109(16) makes clear that the ‘person’/’specific person’ in
§ 28-636(2) cannot be a fictitious person.”5 Stated otherwise,
the majority determined that a “‘natural person’ excludes imaginary, artificial, or fictitious persons.”6
Even if the definition of “person” as a “natural person”
pursuant to § 28-109(16) is not decisive, the majority further
provided that the dictionary definitions of the terms “person”
and “specific” support the conclusion that “person” means a
real person for purposes of § 28-636(2). Citing the Concise
Oxford American Dictionary 660 (2006), the majority stated
that a “person” is defined as “a human being regarded as an
individual”, while “specific” is defined as “clearly defined or an
individual.”7 The majority believed that these dictionary definitions and the concept that “things capable of being real are
not normally understood by default as encompassing the fictitious” further support the majority’s conclusion that “person”
means a real person for purposes of § 28-636(2).8
After citing definitional language from various sources to
support the determination that “person” means a real person
for purposes of § 28-636(2), the majority next cited a number
of cases from other jurisdictions to support the conclusion
that “‘person’ is plainly limited to real and specifically identifiable human beings.”9 In Flores-Figueroa v. United States,
the U.S. Supreme Court construed a federal criminal statute
that is identical in relevant part to 18 U.S.C. § 1028(a)(7)
(2012), which is similar to Nebraska’s criminal impersonation
statutes.10 18 U.S.C. § 1028(a)(7) (2012), provides that “it is
a crime to knowingly transfer, possess, or use, without lawful authority, a means of identification ‘of another person.’”
Section 1028(d)(7), in turn, defines the term “means of identification” in language “practically identical to § 28–636(2)’s
definition of ‘[p]ersonal identifying information.”11 The U.S.
Supreme Court in Flores-Figueroa held that the language in
the federal statute required “that the government prove the
defendant knew that the means of identification at issue corresponded to an actual person.”12 Citing Flores-Figueroa, as
well as other federal cases, the majority asserted, in support
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of its construction of § 28–636(2), that “[f]ederal courts have
consistently held that the ‘means of identification’ described 18
U.S.C. § 1028(d)(7) must identify an actual person who is not
the defendant.”13
Citing U.S. v. Foster14 and U.S. v. Mitchell,15 the majority
also noted that federal courts have held that a “non-unique
identifier, such as a name, will not alone qualify as a ‘means
of identification,’ [for purposes of 18 U.S.C. § 1028(d)(7)]
when that identifier points to numerous equally plausible,
actual persons, as opposed to one specific, real individual.”16 In
particular, the majority cited U.S. v. Mitchell for the proposition that “the definition of ‘means of identification of another
person’ as ‘any name or number that may be used, alone or in
conjunction with any other information, to identify a specific
individual’ was plain and clarified that 18 U.S.C. § 1028(d)
(7) requires that the ‘means of identification’ entail a sufficient
amount of correct, distinguishing information to identify a
specific, real person.”17
Similarly, the majority was persuaded by numerous state
court cases related to criminal impersonation statutes from
other jurisdictions that concluded that the “‘persons impersonated must be real persons” and that, accordingly, “giving
a police officer the wrong name, without proof the name
corresponded to a real individual, is insufficient to support a
charge of impersonation.”18 19 The majority viewed the analyses of these other state courts as “reasonable” in the event that
“‘person’ in the context of §§ 28-638(1)(c) and 28-636(2)
were ambiguous,” which the majority stated it would be “hard
pressed to conclude.”20
The majority also found it significant that § 28-638
“expressly uses the term ‘impersonation’ as part of the body
of the statute” as opposed to the term being “merely a label
placed by the Nebraska Revisor of Statutes.”21 Noting that the
Court should “give effect to every word, clause, and sentence
of a statute, since the Legislature is presumed to have intended
every provision of a statute to have meaning,” the majority felt
it should give “credence” to the word “impersonation” in the
statute, which, according to Black’s Law Dictionary, is defined
as “to pretend to be ‘another person.’”22 23
The majority also determined that, even if there was
ambiguity in the meaning of the term “person” within the
impersonation statutes, the legislative history supports its construction. Citing Branz v. Hutchinson24 for the rule of law that
“[w]here an amendment leaves certain portions of the original
act unchanged, such provisions are continued in force with the
same meaning and effect they had before the amendment,” the
majority opinion provided as follows:
The definition of “personal identifying information” remained unchanged during the most recent
amendment to the impersonation statutes, which
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was 2009 Neb. Laws, L.B. 155. The same definition of “personal identifying information” was
previously found in Neb.Rev.Stat. § 28–608(4)
(b) (Reissue 2008), and that definition tied into
§ 28–608(1)(d)(i). Section 28–608(1)(d)(i) stated
that a person “commits the crime of criminal
impersonation” if he or she, “[w]ithout the authorization or permission of another and with the
intent to deceive or harm another,” “[o]btains
or records personal identification documents or
personal identifying information[.]”25

Thus, in the context of the impersonation statutes before
the passage of L.B. 155, the “person” identified by the “personal identifying information” was very clearly a real person, as
distinguished from a fictitious person. The “personal identifying information” was of “another,” who was capable of giving
authorization or permission, and who was capable of being
harmed by the unauthorized use of the personal identifying
information.26
As a result, the majority concluded that “the unchanged
definition of ‘personal identifying information’ is presumed to
continue to be understood as the name or number of a real, not
a fictitious, specific person.”
Next, the majority observed that: (1) there is a separate
criminal offense in Nebraska under § 28-907(1)(a) [i.e., false
reporting] where it is unlawful for a person to “furnish material
information he or she knows to be false to any peace officer
or other official with the intent to instigate an investigation
of an alleged criminal matter or to impede the investigation of
an actual criminal matter”; (2) the Nebraska Supreme Court
has previously determined that “the crime of ‘false reporting’ includes giving a false name to avoid an arrest warrant”;
and (3) “criminal impersonation via false personal identifying
information, both before and after L.B. 155, has always been
distinguishable from the separate misdemeanor offense of ‘false
reporting’ found in our criminal code.”27 28 As a result of those
observations, and noting that it is required “to interpret criminal statutes together so as to maintain a consistent and sensible
scheme”, the majority determined that “[i]t would be an odd
criminal scheme if giving a false name to a police officer, without any additional intent, could be a felony under § 28–638(1)
(c), while the same act with the additional element of intending
to impede an investigation is only a misdemeanor.”29 30
Finally, the majority noted that, even if there was ambiguity
in the impersonation statutes, the rule of lenity “requires that
[it] interpret ‘person,’ as used in §§ 28-638(1)(c) and 28-636(2)
to encompass only real, specifically identifiable, human beings,”
as the rule requires “ambiguities in a penal statute [to be]
resolved in the defendant’s favor” to promote fair notice to
those subject to criminal laws, to minimize the risk of selective
or arbitrary enforcement, and to maintain the proper balance
between Congress, prosecutors, and the courts.31 32
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The State made the argument to the Court that the
term “specific person”, as used in § 28-636(2), refers to the
defendant and not to another person. However, the majority
disagreed with that construction for three reasons. First, “[t]
he ‘personal identifying information’ will not be ‘false’ if the
‘specific person’ identified by the name or number is the same
‘person’s’ name or number given to the law enforcement officer,
and, therefore, “the State’s argument runs afoul of the rule of
construction that the same words used in the same sentence
are presumed to have the same meaning.”33 34 Secondly, “if the
Legislature had intended the meaning the State champions,
there are certainly clearer ways it could have conveyed that
meaning” as the term “a specific person” in § 28–636(2) “is an
oddly oblique way for the Legislature to have chosen to simply say ‘oneself.’”35 Finally, the Court noted that “the State’s
argument as to whom ‘specific person’ refers does not address
the meaning of the second instance of ‘person’ in § 28–636(2):
‘including a person’s: (1) Name; (b) date of birth; (c) address;
[et cetera].’”36

Dissent
Justice Cassel, Chief Justice Heavican and Justice Stephan
dissented from the decision, asserting that the relevant statutes
are clear and unambiguous and that, pursuant to those statutes,
“[t]he elements of the crime do not require identification of a
real person” because “other than date of commission and venue,
there are only two elements” to the offense of criminal impersonation under § 28-638(1)(c): “(1) that the accused provided
false personal identifying information to a law enforcement
officer and (2) that he or she did so knowingly.”37 The dissenting opinion further asserts that “the definition of ‘personal
identifying information’ [similarly] contains no … requirement” that the false personal identifying information relate to
a real person.38 The dissent states that, while “personal identifying information” is defined by § 28-636(2) as “any name
or number that may be used, alone or in conjunction with any
other information, to identify a specific person,” neither the
term “person” nor “specific” is “explicitly limited to real, as
opposed to imaginary, ‘human beings.’”39 In other words, the
dissent asserted that the majority improperly read the term
“real” into § 28-636(2).40
In addition, the dissent focuses on the word “may” in the
definition of “personal identifying information” in § 28-636(2).
Citing JCB Enters. v. Nebraska Liq. Cont. Comm.,41 and In re
Trust Created by Isvik42, the dissent asserts that “when the word
“may” is used in a statute, permissive or discretionary action
is presumed”; thus, the dissent argues that “the word ‘may’
means the personal identifying information provided is capable
of identifying a definite or identifiable individual, not that the
information provided must identify a definite or identifiable
individual.”43 Ultimately, the dissenting Justices believed that
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there was sufficient evidence to support Covey’s conviction
of criminal impersonation under § 28-638(1)(c) because, by
identifying himself as “Daniel Jones,” he knowingly gave false
personal identifying information to a law enforcement officer
and, while “[t]here was no proof that Daniel Jones was a real
person[, …] the ability of a name to identify a definite or
particular individual is not premised upon the existence of an
actual person with that name.”44 As such, the dissent found that
“both elements of the crime were clearly established.”45
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In response to the argument that the word “may” in the
definition of “personal identifying information” in § 28-636(2)
results in permissive or discretionary action”, the majority
asserts that “[t]he dissent’s argument, like the State’s, does not
address the second instance of “person” in the statute” but, “[i]
n any event, the cases the dissent relies upon are inapplicable.”47
The majority argues that the statutes analyzed in the cases
relied upon by the dissent are distinguishable in that they “use
‘may’ to describe an action by an actor” whereas “‘may’ as found
in § 28–636(2) is in a passive phrase utilized for an abstract
definition.”48 By way of example, the majority notes that it
has “held that ‘may’ connotes discretionary action when used
in statutes specifying that ‘the court may set aside a final judgment’ or ‘may allow the prevailing party ... a reasonable attorney’s fee’”, but, in § 28–636(2), the term “may” merely “modifies the ‘name or number’ that may be used” and “[a] name or
number cannot act or have ‘discretion.’”49 The majority reads
“may” in § 28–636(2) as “being capable of”; thus, asserts that
the most sensible reading of the statute is that “to be ‘personal
identifying information,’ that information must have the ability
to identify a ‘specific person.’”50

Conclusion
The majority opinion concluded that since there “was no
evidence the name ‘Daniel Jones’ belonged to a real Daniel
Jones, much less to any ‘specific’ Daniel Jones,” there was insufficient evidence to support the crime charged against Covey.
The majority noted, however, that “[s]uch a showing would not
have been necessary had the State charged Covey with the misdemeanor offense of false reporting under § 28–907(1)(a).”51
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