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between Pullens and Matsolonia.  We can-
not say the jury did not rely on the extrin-
sic acts evidence to discredit Pullens’ ver-
sion S 892of events and conclude that he
killed Matsolonia because he hated her
enough to have attacked her before.  I
would reverse the judgment and remand
the cause for a new trial.

In closing, a trial court can avoid a
retrial by requiring the proponent of ex-
trinsic acts evidence to show that its theo-
ry of relevance does not depend on a pro-
pensity inference.  A trial court should not
be hypnotized by the prosecutor’s sweep-
ing incantations of identity, intent, modus
operandi, motive, and absence of mistake.
A trial court should adhere to rules we set
out in Sanchez and not assume that the
evidence is relevant to a catchall list of
purposes.  When the relevance is not
clear, the court should insist that the pro-
ponent explain why the evidence will be
necessary and set forth its chain of reason-
ing.

,
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Background:  Putative father filed com-
plaint to establish paternity, custody, and
child support. The District Court, Dawson
County, James E. Doyle IV, J., awarded
custody to mother based on parental pref-

erence doctrine, granted parenting time to
putative father, and ordered putative fa-
ther to pay child support. Putative father
appealed and mother cross-appealed.

Holding:  The Supreme Court, Miller–
Lerman, J., held that acknowledgment of
paternity signed by mother and putative
father on the day following child’s birth,
which acknowledgment was not challenged
by mother, established putative father’s
paternity.

Reversed and remanded.

1. Children Out-of-Wedlock O20.11

In a filiation or paternity proceeding,
questions concerning child custody deter-
minations are reviewed on appeal de novo
on the record to determine whether there
has been an abuse of discretion by the trial
court, whose judgment will be upheld in
the absence of an abuse of discretion.

2. Appeal and Error O895(2)

On de novo review, when the evidence
is in conflict, the appellate court considers,
and may give weight to, the fact that the
trial court heard and observed the wit-
nesses and accepted one version of the
facts rather than another.

3. Appeal and Error O842(1)

Statutory interpretation is a matter of
law in connection with which an appellate
court has an obligation to reach an inde-
pendent, correct conclusion irrespective of
the determination made by the trial court.

4. Children Out-of-Wedlock O12, 73

District court’s failure to give proper
legal effect, in putative father’s proceeding
to establish paternity, custody, and child
support, to putative father’s signed and
notarized acknowledgment of paternity
was plain error, which would be noticed by
appellate court despite putative father’s
failure to assign and discuss the error in
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his brief as appellant; leaving the error
uncorrected would result in damage to in-
tegrity, reputation, or fairness of judicial
process, because the error affected puta-
tive father’s legal relationship to child and
beyond doubt affected district court’s deci-
sions with respect to evidentiary matters
and custody.  West’s Neb.Rev.St. § 43–
1409.

5. Appeal and Error O766

Although an appellate court ordinarily
considers only those errors assigned and
discussed in the briefs, the appellate court
may, at its option, notice plain error.

6. Appeal and Error O181

‘‘Plain error’’ is error plainly evident
from the record and of such a nature that
to leave it uncorrected would result in
damage to the integrity, reputation, or
fairness of the judicial process.

 See publication Words and Phrases
for other judicial constructions and
definitions.

7. Children Out-of-Wedlock O12

The proper legal effect of a signed,
unchallenged acknowledgment of paternity
is a finding that the individual who signed
as the father is in fact the legal father.
West’s Neb.Rev.St. §§ 43–1402, 43–1409.

8. Children Out-of-Wedlock O12

‘‘Legal finding,’’ for purposes of pa-
rental support statute providing that, after
the rescission period for an acknowledg-
ment of paternity, the signed, notarized
acknowledgment is considered a legal find-
ing which may be challenged only on the
basis of fraud, duress, or material mistake
of fact with the burden of proof upon the
challenger, means that the acknowledg-
ment legally establishes paternity in the
person named in the acknowledgment as

the father.  West’s Neb.Rev.St. §§ 43–
1402, 43–1409.

 See publication Words and Phrases
for other judicial constructions and
definitions.

9. Children Out-of-Wedlock O12, 58

Acknowledgment of paternity, which
was not challenged by mother, signed by
mother and putative father on the day
following child’s birth established putative
father’s paternity, for purposes of putative
father’s complaint to establish paternity,
custody, and child support, and thus, ge-
netic testing to determine whether puta-
tive father could be excluded as child’s
father was irrelevant.  West’s Neb.Rev.St.
§§ 43–1402, 43–1409.

Syllabus by the Court

1. Paternity:  Appeal and Error.
In a filiation proceeding, questions con-
cerning child custody determinations are
reviewed on appeal de novo on the record
to determine whether there has been an
abuse of discretion by the trial court,
whose judgment will be upheld in the ab-
sence of an abuse of discretion.  In such
de novo review, when the evidence is in
conflict, the appellate court considers, and
may give weight to, the fact that the trial
court heard and observed the witnesses
and accepted one version of the facts rath-
er than another.

2. Judgments:  Statutes:  Appeal
and Error.  Statutory interpretation is a
matter of law in connection with which an
appellate court has an obligation to reach
an independent, correct conclusion irre-
spective of the determination made by the
trial court.

3. Appeal and Error.  Although an
appellate court ordinarily considers only
those errors assigned and discussed in the
briefs, the appellate court may, at its op-
tion, notice plain error.
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S 9804. Appeal and Error.  Plain error
is error plainly evident from the record
and of such a nature that to leave it uncor-
rected would result in damage to the integ-
rity, reputation, or fairness of the judicial
process.

5. Paternity:  Words and Phrases.
The provision in Neb.Rev.Stat. § 43–1409
(Reissue 2008) that the acknowledgment of
paternity is a ‘‘legal finding’’ means that it
legally establishes paternity in the person
named in the acknowledgment as the fa-
ther.

Jeffrey M. Wightman, Lexington and
Jesus A. Tena, Jr., of Wightman & Wight-
man, for appellant.

Bradley D. Holbrook and David H. Kali-
sek, of Jacobsen, Orr, Nelson, Lindstrom
& Holbrook, P.C., L.L.O., Kearney, for
appellee.
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and MILLER–LERMAN, JJ.

MILLER–LERMAN, J.

NATURE OF CASE

The district court for Dawson County
awarded Alicia L. custody of Jaime C.
based on its application of the parental
preference doctrine.  Cesar C. appeals and
assigns various errors, and Alicia cross-
appeals.  We conclude that the district
court erred when it failed to give proper
legal effect to a notarized acknowledgment
of paternity signed by Cesar and Alicia at
the time of Jaime’s birth.  In the absence
of a successful challenge directed at the
acknowledgment, the acknowledgment had
the effect of establishing that Cesar was
the legal father of Jaime and matters of
custody and child support should have
been considered within this legal frame-
work.  We therefore reverse the decision

of the district court and remand the cause
for further proceedings.

STATEMENT OF FACTS

Cesar and Alicia lived together and had
an intimate relationship between 2004 and
2006.  During that time, Alicia became
pregnant.  Cesar and Alicia are not mar-
ried.

S 981Alicia gave birth to Jaime in 2006,
and Cesar was present at the birth.  On
the day after Jaime’s birth, Cesar and
Alicia both signed a form provided by the
Nebraska Department of Health and Hu-
man Services titled ‘‘Acknowledgement of
Paternity,’’ in which both Cesar and Alicia
acknowledged that Cesar was Jaime’s bio-
logical father.  Their signatures were no-
tarized.  Cesar was named as the father
on the birth certificate.

When Alicia and Jaime left the hospital,
they returned to a home Cesar and Alicia
had rented in Lexington, Nebraska.
Shortly thereafter, Alicia learned that
there was an outstanding federal warrant
for her arrest for conspiracy to deliver
methamphetamine.  Without notifying Ce-
sar, Alicia fled Lexington and left Jaime
with Cesar.  Alicia was arrested in Colora-
do on October 5, 2006, and was later con-
victed and sentenced to imprisonment in a
federal facility in Texas.  She was in fed-
eral custody until August 2008, when she
was released to a halfway house in Omaha,
Nebraska, where she lived until she moved
into a house in February 2009.  After ar-
riving in Omaha, Alicia resumed contact
with Cesar and Jaime, who for the last 2
years had been living together in Lexing-
ton.  The relationship between Cesar and
Alicia did not resume.

On June 8, 2009, Cesar filed a complaint
in the district court for Dawson County to
establish paternity, custody, and child sup-
port with respect to Jaime.  Cesar assert-
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ed that at all times, Jaime had been in his
physical care, custody, and control and
that they had lived in Lexington Jaime’s
entire life.  Cesar sought an order declar-
ing him to be Jaime’s father, granting him
custody of Jaime, and ordering Alicia to
pay child support.  Cesar also filed a mo-
tion for temporary custody;  in an affidavit
in support of the motion, he asserted that
on June 7, Alicia had taken Jaime to Oma-
ha without Cesar’s knowledge or consent.
The court granted Cesar’s motion for tem-
porary custody of Jaime.

Although on June 9, 2009, Alicia filed a
separate action in the district court for
Douglas County in which she asserted that
Cesar was Jaime’s father, she answered
Cesar’s complaint in this case with a coun-
ter-complaint for custody and child sup-
port in which she asserted that Cesar was
‘‘potentially’’ Jaime’s S 982father.  In a sepa-
rate motion, Alicia asserted that it was
possible that Cesar was not Jaime’s biolog-
ical father and she requested that the
court order Cesar to submit to genetic
testing to determine paternity.  The court
granted the request.  After the genetic
testing excluded Cesar as being Jaime’s
biological father, Alicia filed a motion for
summary judgment and motions to, inter
alia, grant her temporary custody of Jaime
and vacate the order directing her to pay
child support.

Cesar filed a motion for leave to file an
amended complaint which alleged that im-
mediately after Jaime’s birth, he asked
Alicia whether he was Jaime’s father;  that
Alicia told Cesar that he was Jaime’s fa-
ther;  and that at no time since, until the
present action, had Alicia indicated to Ce-
sar that he was not Jaime’s father.  Cesar
also alleged that Alicia was unfit to have
custody of Jaime for various reasons in-
cluding, inter alia, her involvement with
drugs, her conviction ‘‘for one or more
federal felonies,’’ and her abandonment of

Jaime.  Cesar further alleged that he was
an ‘‘ ‘equitable parent’ ’’ to Jaime, that Ali-
cia should be equitably estopped from de-
nying his paternity, and that he had acted
in loco parentis to Jaime.

The district court granted Cesar leave to
file the amended complaint.  The court
overruled Alicia’s motion for summary
judgment and other motions after it deter-
mined that there were genuine issues of
material fact relating to the claims raised
by Cesar in his amended complaint and
that there was legal authority to support
Cesar’s claims that he had the rights of a
parent.  Alicia answered Cesar’s amended
complaint by alleging, inter alia, that Ce-
sar was unfit to have custody of Jaime.

At a final hearing on all pending matters
in this case, Cesar offered into evidence
the notarized acknowledgment of paternity
signed by Cesar and Alicia at Jaime’s
birth.  Without objection by Alicia, the
court received the acknowledgment into
evidence.  Following the hearing, the court
entered an order on August 19, 2010, rul-
ing on both parties’ various claims.  The
court first determined that Cesar had
proved by clear and convincing evidence
each of the elements of equitable estoppel.
In making such determination, the court
found as an incidental matter that the
acknowledgment of paternity had been
signed;  S 983however, the court did not con-
sider the legal effect of the acknowledg-
ment.  The court concluded that Cesar
could use the doctrine of equitable estop-
pel to prevent Alicia from terminating the
relationship between Cesar and Jaime.

In its order, the court noted that genetic
testing excluded Cesar as being Jaime’s
biological father.  The court therefore ap-
plied the parental preference doctrine and
concluded that Alicia, as the biological par-
ent of Jaime, had the superior right to
custody unless such custody would be det-
rimental to Jaime’s welfare.  The court
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found that Cesar failed to establish that
Alicia was unfit to parent Jaime or that
she had forfeited her parental rights by
substantial, continuous, and repeated ne-
glect of Jaime.  The court awarded custo-
dy of Jaime to Alicia.

Despite its conclusion that Cesar had
not rebutted the presumption of custody in
Alicia, the court found that Cesar had es-
tablished that his relationship with Jaime
was protected by the in loco parentis doc-
trine and that therefore, Cesar was enti-
tled to parenting time with Jaime.  The
court found that Cesar should have ‘‘exten-
sive and liberal parenting time’’ with Jaime
and set forth a parenting plan to provide
such time.  Finally, the court determined
that because Cesar stood in loco parentis
to Jaime, he had an obligation to support
Jaime;  the court therefore ordered Cesar
to pay monthly child support.

Cesar filed a motion for a new trial or to
reconsider or modify the August 19, 2010,
order.  The court granted a new trial lim-
ited to a specific evidentiary issue.  Cesar
noted that at the prior hearing, the court
did not explicitly rule on Alicia’s offering
into evidence the results of the genetic
testing that excluded Cesar as Jaime’s bio-
logical father.  When Alicia again offered
the evidence at the new trial, Cesar object-
ed.  Cesar argued that based on equitable
estoppel, Alicia should not be allowed to
present evidence that he was not Jaime’s
biological father.  The court overruled Ce-
sar’s objection, stating that equitable es-
toppel did not prevent admission of the
evidence.  In an order entered September
16, the court concluded that admission of
the evidence did not change the findings
and conclusions it had reached in its Au-
gust 19 order.

Cesar appeals the August 19 and Sep-
tember 16, 2010, orders.  Alicia cross-ap-
peals.

S 984ASSIGNMENTS OF ERROR

In his appeal, Cesar claims that the
district court erred when it (1) found that
Alicia was not equitably estopped from
offering the results of genetic testing to
establish that Cesar was not Jaime’s bio-
logical father, (2) found that Alicia was not
unfit to have custody of Jaime, and (3) did
not order Alicia to pay child support.

In her cross-appeal, Alicia claims that
the district court erred when it concluded
that Cesar had established the elements of
equitable estoppel by clear and convincing
evidence.

STANDARDS OF REVIEW

[1, 2] In a filiation proceeding, ques-
tions concerning child custody determina-
tions are reviewed on appeal de novo on
the record to determine whether there has
been an abuse of discretion by the trial
court, whose judgment will be upheld in
the absence of an abuse of discretion.  In
such de novo review, when the evidence is
in conflict, the appellate court considers,
and may give weight to, the fact that the
trial court heard and observed the wit-
nesses and accepted one version of the
facts rather than another.  State on behalf
of Pathammavong v. Pathammavong, 268
Neb. 1, 679 N.W.2d 749 (2004).

[3] Statutory interpretation is a matter
of law in connection with which an appel-
late court has an obligation to reach an
independent, correct conclusion irrespec-
tive of the determination made by the trial
court.  State ex rel. Wagner v. Gilbane
Bldg. Co., 280 Neb. 223, 786 N.W.2d 330
(2010).

ANALYSIS

[4] Before considering the assigned er-
rors, we note plain error which requires
reversal:  to wit, the district court failed to
give proper legal effect to the signed and
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notarized acknowledgment of paternity.
Because such error resolves the appeal, we
need not consider the errors assigned by
Cesar or those assigned by Alicia in her
cross-appeal.  Instead, we reverse the Au-
gust 19 and September 16, 2010, orders of
the district court which encompassed the
court’s rulings on custody and the admis-
sion of genetic testing, and remand the
cause for further proceedings consistent
with this opinion.

[5, 6] S 985Although an appellate court
ordinarily considers only those errors as-
signed and discussed in the briefs, the
appellate court may, at its option, notice
plain error.  In re Interest of Brandon M.,
273 Neb. 47, 727 N.W.2d 230 (2007).  Plain
error is error plainly evident from the
record and of such a nature that to leave it
uncorrected would result in damage to the
integrity, reputation, or fairness of the ju-
dicial process.  In re Interest of Markice
M., 275 Neb. 908, 750 N.W.2d 345 (2008).
We note plain error in the district court’s
failure to give proper legal effect to the
notarized acknowledgment of paternity
signed by Cesar and Alicia at Jaime’s
birth, and we determine that to leave the
error uncorrected would result in damage
to the integrity, reputation, or fairness of
the judicial process, because the error af-
fected Cesar’s legal relationship to Jaime
and beyond doubt affected the court’s deci-
sions with respect to evidentiary matters
and custody.

[7] At Jaime’s birth, Cesar and Alicia
executed a notarized acknowledgment of
paternity in which they asserted that Ce-
sar was Jaime’s biological father.  Cesar
offered the notarized acknowledgment into
evidence at the hearing in this case, and
the court received the evidence without
objection by Alicia.  The court noted in its
August 19, 2010, order that the acknowl-
edgment was signed.  However, the court
failed to give proper legal effect to the

signed, unchallenged acknowledgment.  As
explained below, the proper legal effect of
a signed, unchallenged acknowledgment of
paternity is a finding that the individual
who signed as the father is in fact the legal
father.

With regard to the legal effect of a
notarized acknowledgment of paternity,
Neb.Rev.Stat. § 43–1409 (Reissue 2008)
provides as follows:

The signing of a notarized acknowl-
edgment, whether under section 43–
1408.01 or otherwise, by the alleged fa-
ther shall create a rebuttable presump-
tion of paternity as against the alleged
father.  The signed, notarized acknowl-
edgment is subject to the right of any
signatory to rescind the acknowledg-
ment within the earlier of (1) sixty days
or (2) the date of an administrative or
judicial proceeding relating to the child,
including a proceeding to establish a
support order in which the signatory is a
party.  After the S 986rescission period a
signed, notarized acknowledgment is
considered a legal finding which may be
challenged only on the basis of fraud,
duress, or material mistake of fact with
the burden of proof upon the challenger,
and the legal responsibilities, including
the child support obligation, of any sig-
natory arising from the acknowledgment
shall not be suspended during the chal-
lenge, except for good cause shown.
Such a signed and notarized acknowl-
edgment or a certified copy or certified
reproduction thereof shall be admissible
in evidence in any proceeding to estab-
lish support.

(Emphasis supplied.)

[8] We also note that Neb.Rev.Stat.
§ 43–1402 (Reissue 2008), regarding the
liability of parents to support a child, re-
fers to the ‘‘father of a child whose pa-
ternity is established either by judicial
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proceeding or by acknowledgment as
hereinafter provided.’’  Section 43–1402
therefore contemplates that paternity
may be established by acknowledgment
and that establishment of paternity by
acknowledgment is the equivalent of es-
tablishment of paternity by a judicial pro-
ceeding.  Reading these statutes togeth-
er, we interpret the provision in § 43–
1409 that the acknowledgment is a ‘‘legal
finding’’ to mean that it legally estab-
lishes paternity in the person named in
the acknowledgment as the father.

For completeness, we further note that
Neb.Rev.Stat. § 43–1412.01 (Reissue 2008)
provides in part as follows:

An individual may file a complaint for
relief and the court may set aside a final
judgment, court order, administrative
order, obligation to pay child support, or
any other legal determination of paterni-
ty if a scientifically reliable genetic test
performed in accordance with sections
43–1401 to 43–1418 establishes the ex-
clusion of the individual named as a
father in the legal determinationTTTT A
court shall not grant relief from deter-
mination of paternity if the individual
named as father (1) completed a nota-
rized acknowledgment of paternity pur-
suant to section 43–1408.01, (2) adopted
the child, or (3) knew that the child was
conceived through artificial insemina-
tion.

S 987The provision in § 43–1412.01 that a
court shall not grant relief if the father
completed a notarized acknowledgment
provides further support for the conclusion
that an acknowledgment legally establishes
paternity and grants the individual named
as father the legal status of a parent to the
child regardless of genetic factors.

Finally, we note that under § 43–1409,
any signatory has a right to rescind the
acknowledgment within the earlier of 60
days or the date of a legal proceeding

related to the child.  There is no indication
in this case that either party rescinded the
acknowledgment within the statutory re-
scission period, and no proceeding relating
to the child was noted during the rescis-
sion period.  Thus, the acknowledgment
remained in full force and effect.

Prior to 1994, § 43–1409 (Reissue 1993)
read as follows:

A person may state in writing that he
is the father of a child or perform acts,
such as furnishing of support, which rea-
sonably indicate that he considers him-
self to be the father of such child, and in
such case he shall be considered to have
acknowledged the paternity of such
child.  A child whose parents marry is
legitimate.

This court applied the pre–1994 version
of § 43–1409 in State on Behalf of J.R. v.
Mendoza, 240 Neb. 149, 163–64, 481
N.W.2d 165, 174 (1992), and held that ‘‘in a
filiation proceeding for support of a child
born out of wedlock, evidence of the per-
formance of acts described in § 43–1409 is
not conclusive on the trier of fact, but
constitutes relevant evidence of a biologi-
cal relationship.’’ In reaching such conclu-
sion, this court noted that ‘‘some state
legislatures do distinguish between a for-
mal written acknowledgment of paternity
and informal acknowledgment through the
performance of certain acts, according only
the former the conclusive effect of a judg-
ment,’’ and this court concluded that ‘‘[i]n
the absence of such a distinction between
formal and informal acknowledgments in
the Nebraska statutes, we do not think the
Legislature intended to give either form of
acknowledgment conclusive effect.’’  240
Neb. at 162, 481 N.W.2d at 173–74.

The pre–1994 version considered in
State on Behalf of J.R. v. Mendoza, supra,
was replaced.  Section 43–1409 as it now
S 988exists resulted from legislative amend-
ments in 1994 and 1997 and now gives
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conclusive effect to a notarized acknowl-
edgment of paternity.  In 1994, the stat-
ute was amended by deleting the entire
statute and replacing it with the current
first and last sentences.  See § 43–1409
(Cum.Supp.1996).  The middle sentences
of the current version of § 43–1409, which
version includes provisions relating to re-
scission of the acknowledgment and desig-
nating the acknowledgment as a ‘‘legal
finding’’ after the rescission period, were
added as part of 1997 Neb. Laws, L.B.
752.  See § 43–1409 (Reissue 1998).  The
stated purpose of L.B. 752 was to comply
with federal requirements relating to child
support enforcement.  Introducer’s State-
ment of Intent, 95th Leg., 1st Sess. (Feb.
26, 1997), and Floor Debate, 1st Sess. 67
(Feb. 26, 1997).  See, also, Jeffrey A. Par-
ness & Zachary Townsend, For Those Not
John Edwards:  More and Better Paterni-
ty Acknowledgments at Birth, 40 U. Balt.
L.Rev. 53 (2010) (regarding federal man-
dates on voluntary paternity acknowledg-
ments as condition of receiving federal
aid).

The current version of § 43–1409 recog-
nizes only a formal written and notarized
acknowledgment, and by designating such
acknowledgment as a ‘‘legal finding’’ after
the rescission period, the Legislature indi-
cated that under the current version, as
contrasted with the version at issue in
State on Behalf of J.R. v. Mendoza, supra,
an acknowledgment has the conclusive ef-
fect of a judgment finding paternity.

In the present case, at the time Cesar
initiated the current proceedings, the nota-
rized acknowledgment signed by Cesar
and Alicia legally established Cesar’s pa-
ternity as to Jaime.  A judicial proceeding
was not needed to establish Cesar’s pater-
nity.  The legal finding of paternity that is
implicit in the acknowledgment is made
explicit by the terms of §§ 43–1402 and
43–1409.  Upon finding that the notarized

acknowledgment of paternity had been
signed, the court should have treated Ce-
sar’s paternity as having been legally es-
tablished and treated this action as one
solely to determine issues of custody and
support as between two legal parents, and
not one to establish paternity.

In her answer, Alicia questioned Cesar’s
status as Jaime’s father by alleging that
another man might be the biological
S 989father and requested the court to order
Cesar to submit to genetic testing.  How-
ever, under the statutory scheme, before
Alicia could challenge paternity and sub-
ject Cesar to genetic testing, she needed to
overcome the acknowledgment that she
and Cesar had both signed which estab-
lished that Cesar was Jaime’s legal father.

[9] Section 43–1409 provides that an
acknowledgment that has become a legal
finding of paternity ‘‘may be challenged
only on the basis of fraud, duress, or mate-
rial mistake of fact with the burden of
proof upon the challenger.’’  Under § 43–
1409, Alicia had the burden to prove fraud,
duress, or material mistake of fact with
regard to the execution of the acknowledg-
ment.  Alicia made no allegation of fraud,
duress, or material mistake and therefore
did not properly challenge the acknowledg-
ment under § 43–1409.  The acknowledg-
ment remained a legal finding, and Cesar
had the legal status as father.  Because
such legal status had been established and
the acknowledgment was unchallenged, the
results of genetic testing were not relevant
to any issue properly raised in the case
and the district court should not have or-
dered or considered genetic testing.  See
§ 43–1412.01.

Courts in other states have similarly
found that an acknowledgment has the
effect of a judgment and can only be chal-
lenged on the bases stated in the statutes.
In Matter of Gendron, 157 N.H. 314, 318,
950 A.2d 151, 154 (2008), the New Hamp-
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shire Supreme Court applied Massachu-
setts law similar to Nebraska statutes and
concluded that under the Massachusetts
provisions, an acknowledgment signed by a
child’s mother and the purported father
established paternity and had ‘‘the same
force and effect as a Massachusetts court
judgment of paternity.’’  The court con-
cluded that the trial court erred when it
ordered genetic testing upon the mother’s
request, because ‘‘the acknowledgment es-
tablished the father as the child’s legal
father.’’  Id. at 321, 950 A.2d at 156.  The
court reasoned that ‘‘the unchallenged ac-
knowledgement established the father’s
paternity, thus dispensing with the need
for additional proof of paternity.  There-
fore, genetic marker testing was irrelevant
to determining the father’s request for
custody.’’  Id. at 320, 950 A.2d at 155.
The court noted a case in which a father
who had S 990acknowledged paternity was
not allowed to rebut his paternity by blood
tests, and the court reasoned that ‘‘[a]l-
though it is the mother who is attempting
to disprove the father’s paternity in this
instance, the mother has proffered, and we
see, no reason for reaching a different
result.  Whether the mother or father is
the petitioner, the paramount interests are
certainty and finality.’’  Id. at 320, 950
A.2d at 156.

In In re Parentage of G.E.M., 382 Ill.
App.3d 1102, 1110, 890 N.E.2d 944, 954–55,
322 Ill.Dec. 25, 35–36 (2008), the Illinois
Court of Appeals stated that an acknowl-
edgment of parentage, signed by the moth-
er and the purported father and certified
by a hospital representative, was an ‘‘ad-
mission of paternity [that] operated as con-
clusively as a judicial determination based
on evidence or a judgment establishing
paternity’’ under Illinois law.  The court
cited an Illinois Supreme Court case in
which that court held that a man who had
acknowledged paternity could challenge
the voluntariness of the acknowledgment if

he could show that it was procured by
fraud, duress, or material mistake of fact,
but that

‘‘it would be unreasonable to allow a
man in this position to undo his volun-
tary acknowledgment years later on the
basis of DNA test results, when his pa-
ternity was based not on a mere marital
presumption that he was the child’s fa-
ther but on the conscious decision to
accept the legal responsibility of being
the child’s father.’’

382 Ill.App.3d at 1111, 890 N.E.2d at 955–
56, 322 Ill.Dec. at 36–37, quoting People ex
rel. Dept. of Public Aid v. Smith, 212 Ill.2d
389, 818 N.E.2d 1204, 289 Ill.Dec. 1 (2004).
The court of appeals in In re Parentage of
G.E.M. noted that the voluntary acknowl-
edgment was not rescinded or challenged
based on fraud, duress, or mistake and
that therefore, the mother could not extin-
guish the status of father conferred by the
acknowledgment.  The court stated:

The permanent consequences of volun-
tary acknowledgments of parentage ex-
tend to both the mother who gives birth
and the man who knowingly assumes the
role of father.  By voluntarily acknowl-
edging paternity, both mother and
[named father] accepted the legal conse-
quences S 991of the statutory presumption
of paternity and waived their option to
request DNA testing.

Id. at 1116, 890 N.E.2d at 959, 322 Ill.Dec.
at 40.  The court stated that ‘‘[i]n spite of
mother’s change of heart, statutory proce-
dures control whether an acknowledgment
of paternity may be rescinded or whether
the presumption arising from the acknowl-
edgment remains in full force and effect.’’
Id. at 1110, 890 N.E.2d at 955, 322 Ill.Dec.
at 36.  The court noted ‘‘a strong judicial
policy favoring the finality and stability of
judgments’’ and found such principles
‘‘particularly poignant in the context of
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parentage determinations that become
part of a child’s personal history and sense
of self.’’  Id. at 1118, 890 N.E.2d at 961,
322 Ill.Dec. at 42.

In In re Paternity of H.H., 879 N.E.2d
1175, 1178 (Ind.App.2008), the Indiana
Court of Appeals concluded that ‘‘once a
mother has signed a paternity affidavit,
she may not use the paternity statutes to
deprive the legal father of his rights, even
if he is not the biological father.’’  The
court reasoned that ‘‘a woman always has
the information necessary to question pa-
ternity prior to signing the affidavit.  A
man, however, could easily sign an affida-
vit without awareness of the questionable
nature of his paternity.’’  Id. The court
noted that the legal father was ‘‘the only
father [the child] has ever known TTT was
there when she was born, [and] has provid-
ed for her financially and emotionally since
her birth,’’ and the court concluded that
‘‘[c]hanging his legal status at this late
date is not in the best interests of’’ the
child, the legal father, or the State.  Id.

We agree with these authorities that not
only do the applicable statutes require that
an unchallenged acknowledgment have the
effect of making the acknowledged father
the legal father but that the best interests
of the child are ordinarily served by cer-
tain parentage determinations and continu-
ity in the child’s life.

The court in this case committed plain
error when it failed to give proper legal
effect to the acknowledgment.  Such fail-
ure resulted in the court’s ordering Cesar
to submit to genetic testing, which led to a
determination that Cesar was not Jaime’s
biological father, which in turn led the
court to apply S 992the parental preference
doctrine and conclude that Alicia had a
superior right to custody of Jaime.  If the
court had given proper legal effect to the
acknowledgment, the court would have
viewed both Cesar and Alicia as legal par-

ents to Jaime, and the issues in this case
would have, and should have, been consid-
ered within this legal framework.  The
orders of August 19 and September 16,
2010, are reversed.  Because our finding of
plain error resolves this appeal, we need
not consider the assignments of error
raised by the parties.

CONCLUSION

We conclude that the district court erred
when it failed to give proper legal effect to
the acknowledgment of paternity that was
signed by Cesar and Alicia and notarized
at the time of Jaime’s birth, named Cesar
as Jaime’s father, and was not challenged
by Alicia.  The acknowledgment estab-
lished Cesar as Jaime’s legal father. See
§ 43–1409.  We reverse the August 19 and
September 16, 2010, orders regarding cus-
tody and other issues, and remand the
cause to the district court for further pro-
ceedings.  In the absence of a challenge to
the acknowledgment, the court should con-
sider the issues raised in this proceeding
regarding custody and support within the
framework that under the applicable stat-
utes, Cesar is legally Jaime’s father.

REVERSED AND REMANDED FOR FURTHER PRO-

CEEDINGS.

HEAVICAN, C.J., not participating in
the decision.

WRIGHT, J., not participating.
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